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form of treason (3 Columbia Law Review, 45), in England scandalization of 
the court, not with reference to a pending cause, constitutes contempt ( Queen v. 
Gray, 1900, 2 Q. B. 36). In the United States, however, the idea of offense to 
the sovereign was supplanted by the idea of interference with the administration 
of justice, to prevent which the court possesses the inherent power to punish for 
contempt (Ex parte Robinson, 1873, 19 Wall. 505; Cartwright' s Gate, 1873, 114 
Mass. 230; Watson v. Williumt, 1858, 36 Miss. 331). Interference with the ad- 
ministration of justice, therefore, should be the test of criminal contempt, whether 
the interference be with a pending cause or with the (uture course of justice (4 
Bl. Com. 285). But the general rule in the United States is that a libelous attack 
on a court concerning a cause already terminated is not a criminal contempt 
(Storey v. People, &c, 1875, 79 111. 45; Cheadle v. Slate, 1886, 110 Ind. 301; Rose- 
water v. State, 1896, 47 Neb. 630). From the effect of such act on the course of 
justice it is hard to see why the distinction exists (State v. Morril, 1855, 16 Ark. 
384. See Com. v. Dandrige, 1824, Va. Cas. 408, 421). The principal case would 
seem to adopt the belter rule." 

This recent Virginia decision has been somewhat widely commented upon, and 
the above is the first expression of approval of it which has come to our notice. 
We are unable to concur in the views of the Columbia Law Review, believing that 
the general policy prevailing in the United States is to be preferred to the excep- 
tional position taken in Burdett v. Commonweulth. As the power to punish for 
contempt is inherent in the court and exempt from legislative interference, it was 
clearly competent for the courts to modify the English rule and limit the exercise 
of their own authority so as to embrace only publications relating to pending 
causes. Furthermore, under the essential spirit of democratic government, the 
courts would seem to be under a moral obligation not to extend a power, always 
somewhat arbitrary, beyond the strict necessities for its exercise. There is no 
doubt that courts as well as juries may be influenced or intimidated by defamatory 
or abusive utterances. The rule that a publication concerning a pending matter 
may be treated as a contempt is therefore proper and expedient. Of course, in 
one sense it is true that libels uttered after the termination of causes may affect 
the general course of the administration of justice, but here a counter consideration 
arises. It is not for the best interests of the people that the judiciary should be 
entirely exempt from criticism by the ordinary organs of public opinion. Occa- 
sionally it is proper to take a court to task for a particular decision — after it has 
been rendered and the matter has been closed. To permit the courts inde6nitely 
to muzzle the press, both as to general course of conduct and particular actions, 
would, in our judgment, militate much more against the pure administration of 
justice than does the recognition of the general right of criticism. — New York Law 
Journal. 



Negligence and the Act of God (Criticising Herring v. C. & W. R. iJ., 
101 Va. 778). — The recent decision of the Court of Civil Appeals of Texas in 
Chicago etc. Ry. v. Cain (December, 1904, 84 S. W. 683) is worthy of note as 
tending to support the contention that where the negligence of a carrier concurs 
with an Act of God in causing injury the carrier is liable. In one sense it might 
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be said that there was nothing involved except the carrier's negligence. The 
court said in part: 

"If the appellants were negligent in going out of Union City, or in the mat- 
ter of the speed at which the train was being operated while an unprecedented 
storm was raging, and if this negligence concurred with the Act of God in 
bringing about the wreck and consequent injury to appellee, then the appellants 
would be liable, notwithstanding the wreck was due in part to a cause for which 
they were not responsible. There is evidence tending to show that appellants 
were negligent in both of these respects." 

Taking the risk of injury from a heavy storm when the chances to avoid it 
are perfectly open may so clearly disclose the earner's deliberate instrumentality 
that, from any point of view, the positive negligence might be held the proxi- 
mate cau-e of injury and the Act of God as a causal factor ignored. 

Nevertheless, the reasoning of the opinion is signi6cant as supporting the side 
which the courts of New York have taken in an interstate judicial controversy. 
Another comparatively recent case also tending abstractly to uphold the New 
York view, where, however, the actual decision was properly just the reverse of 
that of the Texas case, was Jones v. Minneapolis etc. By., in the Supreme Court 
of Minnesota (January, 1904, 97 8. W. 893). The following is the syllabus 
by the Minnesota court: 

"1. While an Act of God will excuse a common carrier for loss of goods in 
his possession, yet, where the negligence of the carrier concurs in or contributes 
to the loss, he is liable therefor. 

"2. When, however, it is shown that the loss was due to an overpowering 
cause, the burden is on the opposite party to establish such negligence of the 
carrier. 

"3. The plaintiffs in this case delivered to the defendant certain cattle to be 
transported in one of its freight trains to their destination, but before it was 
reached the train, was caught in a blizzard, became snowbound, and the cattle 
froze to death. Held, that the proximate cause of the loss was an Act of God, 
and that the evidence did not support the verdict, to the effect that the defendant 
was guilty of negligence." 

The New York doctrine is expressed, among other cases, in Michaels v. N. Y 
G. R. R. (30 N. Y. 564) and Reid v. Spalding (id. 630). In the latter case it 
was held (syllabus): 

"When a carrier is entrusted with goods for transportation, and they are in- 
jured or lost in transit, the law holds him responsible for the injury. He is only 
exempted by showing that the injury was caused by an 'Act of God' or the pub- 
lic enemy. And to avail himself of such exemption he must show that he was 
himself free from fault at the time. 

"His act of neglect must not concur and contribute to the injury. If he 
departs from the line of his duty and violates bis contract, and while thus in 
fault, and in consequence of that fault, the goods are injured by the 'Act of God,' 
which would not otherwise have caused the injury, he is not protected." 

On the other hand, it was held in November, 1903, by the Supreme Cdurtof 
Appeals of Virginia, in Herring v. C. &. W. R. JR., 101 Va. 778, (9 Va. Law 
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Register 534), that a common carrier, though guilty of negligent delay in trans- 
porting stock, was not liable for injury thereto inflicted by severe wealher which 
overtook them in transit in consequence of the delay; that the severe weather 
and not the delay was the proximate cause of the injury, and to this cause only 
the law would look; that severe weather is an "Act of God" for the conse- 
quence of which a carrier is not liable. 

The Virginia court cited many cases in different courts in support of its ruling 
which, if technically logical, is ui just to the public and calculated to encourage 
common carriers in neglect of duty. We have previously remarked in treating 
of this subject that there may be something approaching reductio ab absurdum in 
the view that, no matter how long a carrier's delay may be nor how great its 
negligence, it must be entirely exonerated, and the owner of property can have 
no redress if some extraordinary action of the elements supervene. It may be 
that the principal case, recently decided by the Texas court, furnishes the true 
theoretical key for the decision of all cases of this class. There it was a positive 
negligent act that placed the railroad train in such position as to be affected by a 
so-called Act of God, that is, an unprecedented storm. It seems not illegitimate 
in cases such as those contemplated by the New York and Virginia decisions to 
attach the same causal status to the negative negligence of unnecessary delay 
that places a person or property within the operation of an Act of God that 
otherwise would have been escaped. It is certainly just under such circum- 
stances, and, as it seems to us, consistent in principle, to treat the negligence as 
the sole legally cognizable cause. — N. Y. Law Journal. 



Selling Liquor to Minors an Offense Against Revenue Laws— Justice 
Has Concurrent Jurisdiction. — Secs. 4106, 3828, Va. . Code 1904 ; Sec. 52 
Cons. 1902; Cl. 141, Tax Bill, Va. Code, 1904, p. 2262.— In the case of Guy 
Johnmn v. Commonwealth, which was brought to the Supreme Court of Appeals by 
appeal from the Corporation Court of Norfolk City, a writ of error was denied. 
The sole point considered was whether the Tax Bill, whose title is "An Act to 
raise revenue for the support of the Government and Public Free Schools and to 
pay interest on the public debt, and to provide a special tax for pensions as 
authorized by section 189 of the Constitution" was broad enough in its title to 
cover that provision of clause 141, (Va. Code 1904, p. 2262), providing that 
"Any person who shall sell alcoholic beverages to a person under twenty-one years 
of age shall be deemed guilty of a misdemeanor, " etc. It was contended by the 
plaintiff in error that there was no relation whatever between the general subject 
of the title of an "act to raise revenue" and the penal provision punishing " any 
person for the sale of alcoholic beverages to persons under twenty-one years of 
age"; that the latter provision was not germane, connected with, or cognate to 
a title providing a reveuue for the support of the government; and that therefore 
the provision was null and void, violating sec. 52 of the Constitution of 1902, 
which says, "No law shall embrace more than one object, which shall be ex- 
pressed in its title." See 10 Va. Law Reg. 106 (June number). But the 
Supreme Court of Appeals refused to grant a writ of error. 

A direct consequence of this decision is to make the offense of selling liquor to 
minors an offense against the revenue laws and therefore justices of the peace, by 



